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JURISDICTIONAL STATEMENT 


This Court has jurisdiction over this appeal under 28 U.S.C. 


§ 1291. Final judgment of conviction was entered on January 5, 1968, 


after trial in the United States District Court for the District of 


| 
| 
Columbia (Criminal Action No. 754-66). The Trial Court authorized 
| 
| 


Appellant's appeal in forma pauperis on January 23, 1968, and this 
1/ 
Court directed the docketing of the appeal by order dated February 20, 1968. 


| 
STATEMENT OF THE CASE 


Appellant was charged with the following offenses: deliberate, 
premeditated murder and felony-murder (22 D.C.C. §2401); robbery 


(22 D.C.C. §2901); unauthorized use of vehicle (22 D,C. §2204); and 


carrying a concealed weapon (22 D.C. §3204). Appellant was acquitted 
| 


on the felony-murder count, and obtained a dismis sal of the other 


aye: | 
murder count. However, a conviction was returned on the robbery, 
| 


unauthorized use, and weapon counts. Appellant is nlow serving 2 
Pap 
six-to-eighteen year term in Lorton Penitentiary. 


(a) The Arrest 


I 
Because Appellant contends that he was arrested without 
| 


probable cause, the circumstances surrounding the arrest must be 


| 
i 
| 
\ 
| 
a ; 
i 
\ 


1/ Appellant was indicted and tried with his brother Elroy Lewis, who 
Was also convicted, and whose appeal is now pending inthis Court. Both 
brothers' appeals have been consolidated by this Court's order of February 
20, 1968. However, each appellant is represented by different counsel 
and is filing a separate brief. ! 


2/ + Five to fifteen years for the robbery charge; one to three years 
_— " | 
(consecutive) for the unauthorized use charge; and scae months to one 
year (concurrent) for the concealed weapon count. | 


described in detail. 

The arrest took place in the District of Columbia during 
the afternoon of April 5, 1966. Tr. 470-480. Appellant, who was walking 
with three companions on Lincoln Road, N.E. (between Vee Street and 
Rhode Island Avenue), was stopped by two Metropolitan Police Officers 
at gunpoint. Ibid. Without a word being exchanged between the police 
and any of Appellant's group, the latter were immediately placed under 
arrest, lined up against a nearby car, and intensively searched. Ibid. 

Less than ten minutes before the arrest a hold-up 
had taken place at the Edgewood Liquor Store -- some six blocks 
away -- in which the owner had been fatally shot. A search of 
Appellant's pockets at the arrest scene turned up an envelope, some 
money, and a ski-mask connecting him with this crime, Tr. 542-545; 
691-698. 

' At the time they apprehended Appellant's group, the 


arresting officers had no information as to the identity, appearance, or 


number of those who had perpetrated the holdup. Tr. 498. All they had 


was a vague description of a possible getaway car and its likely route. Tr. 472. 


3/ No fingerprints or other "real" evidence incriminating this Appellant 
were found in the liquor store. Tr. 821. 


we 


A parked car looking like the getaway car had been glimpsed from a 
police cruiser, and Appellant's group had been observed in the general 
i 


vicinity of that car. See transcript of Preliminary Hearing, 29-32. 


The police had been started on their s¢arch for the 
4/ | 
hold-up men by James Calvin Taylor, who had run to the front of the 


liquor store as a distant green car was leaving the scene at high speed. 
| 
Ibid. While Taylor apparently knew that some crime had been committed, 
ans | 
he had not seen -- or received any description of -- any criminals. 
5/ 


Ibid. Taylor flagged down a passing police cruiser and jumped in, 
| 


\ 
Apparently, his fleeting glance at what appeared to be the departing 
| 


getaway car was all the police had to go on at that point. Tr. 472. 


——EEE 


4/ James Calvin Taylor apparently died after the preliminary 

hearing inthis case. His testimony at that hearing is his only available 
sworn testimony. Since the preliminary hearing transcript was considered 
both at the pre-trial and trial proceedings on the Appellants' motions to 
suppress, it is referred to here, and a copy is being lodged with this 
Court. | 


5/ The arresting officers initially attempted to show at the hearing 

on the motion to suppress that Taylor had given them some indication as to 
the number and identity of those involved. Compare testimony at page 61 
of the transcript of the pre-trial motion to suppress with that at page 83 

of that same transcript. By trial time, however, the officers conceded 


that they had received no such information: 


"Q, And when you arrived at the intersection of 
Rhode Island Avenue and Lincoln Road, you still 
had no description of the individuals alleged to 
have been involved in this robbery ? 

A. No, we didn't." [Tr. 498] 
(Footnote 5 cont'd 
on next page) 


After an initial turn indicated by Taylor, the police 
had to rely on waving pedestrians (including a small child) for their 
directions. Preliminary Hearing, 30. The cruiser went west on 
Bryant Street, south on 3rd Street, then west on Rhode Island (tcc: 
Tr. 472 As the cruiser was going down Rhode Island at 50-60 miles 
per hour (Tr. 549), either one of the police or Taylor spotted a green 
car parked on Vee Street, about a block away from where the cruiser 
was speeding by. Tr. 474. 


The police cruiser was going too quickly to turn onto 


Vee Street: the driver thus continued to the next intersection with Rhode 


5/{cont'd) This was consistent with Taylor's own sworn testimony at 
the preliminary hearing before the Commissioner, where he stated: 
“But I didn't -- actually I couldn't identify 'em, by going around the 
corner there."' |((P.H., p.30). As to his knowledge at the moment of 
arrest, Taylor stated: 


"Q,. All right. Now, you didn't identify these men 
as being the robbers? 
A. No, sir;I didn't." [P.H., p. 36] 


The Trial Court assumed no identifying data were in the possession 
of the police at the moment of arrest. Tr. 1134. 


6/ Appellant! has annexed to this brief as Appendix A an informal 
map, similar to one used at trial, giving some indication of the layout 
of the streets involved in this case. 


$= 


Island Avenue, which was Lincoln Road. Tr. 537. As the cruiser 


was about to turn right onto Lincoln Road, Appellant and three others 


i 
were seen walking south down Lincoln Road towards Rhode Island 


Avenue. Tr. 477. The police car came toa halt and the officers 


i 
leaped out with guns drawn. Appellant and his companions were 


jmmediately placed under arrest, ata point on Lincoln|/Road about 


midway between where the green car had been seen and where the police 


cruiser had stopped. Preliminary Hearing, 30; Tr. 578-580. The search 


challenged here followed immediately. 
It should be noted that neither Taylor nor the police 


had seen either the suspected getaway car come toa stop or anyone 
alight from it. Tr. 577; Preliminary Hearing, 30-36. Indeed, when 
this car had first been seen on Vee Street, no one had even observed 
whether it was occupied or not. Tr. 577. At the time of arrest, there 


was no indication that Appellant or his companions had, come from that 


or any other car. Moreover, there was nothing suspigious about Appel- 


lant's group, either when they were walking down Lincioln Road or when 

they were accosted by the police. See transcript of pretrial proceedings 
2 | 

on motion to suppress, p- 96. 


—— 


7/ This was conceded by the arresting officers themselves. Tr. 579. 
The police did say they observed Appellant perspiring when they 
approached him. Tr. 577. | 


Taylor had become involved in the case because he was 
employed at a service station adjacent to the Edgewood Liquor Store. 
Although Mr. and Mrs. Alonzo oe who had come into Taylor's 
service station to have the police called -- had actually seen the assail- 
ants, they had not passed this information on to either Taylor or to the 
police officers he accompanied. See bench conference, Tr. 1127-1130. 

At the time of the hold-up, Mr. and Mrs. Lewis were on 
their way into the liquor store to pay for a newspaper when they passed 
a parked "blue-green" (Mrs. Lewis, Tr. 215) or "sky-blue" (Mr. Lewis, 
Tr. 74) car. In the front seat they saw three men or boys, one of whom 
appeared to be asleep. Tr. 72, 215, 232. They then continued past the 
car to the liquor store, a distance variously described as eighty yards 
(Mr. Lewis, Tr. 72), or fifteen feet (Mrs. Lewis, Tr. 253). 


The Lewis couple were ona front step of the liquor store, 


going in, when a large man wearing a ski-mask and carrying a gun 


brushed by them on his way out. Tr. 216. He said some menacing 


words and walked away from the witnesses, towards the parked car. 


—$—$<—$—$—$_$—$—$<$—<—<————eee—————— 


8/ The Lewises are no relation to Appellant, despite the similarity 
of name. 


As he reached the car, he doubled back in the direction of the Lewises -- 


this time with the lower half of his face exposed. Tr. 218. The Lewises 
by this time had entered the premises of the gas station adjacent to the 
| 
liquor store. The masked man did not follow them into the station, and 
| 
they did not see what became of him, the car, or its occupants. 
9/ : 
Tr. 215-220. | 


The only witness who allegedly observed Appellant 


Bobby Lewis at the scene of the crime was Mabel Bethéa, who 


testified to seeing a man she identified as Bobby Lewis wearing a 


———_—$——— 


9/ The Lewis couple viewed a police line-up later that day in which 
Appellant and those arrested with him were included. Neither of them 
was able to identify Appellant as someone they had seen at the hold-up site, 
either on the street or inthe car. Tr. 197. The line-up sclections of 
Mr. and Mrs. Lewis were identical, as was their subsjequent in-court 
identifications of those they had seen. However, there was some evidence 
that the Lewis witnesses had consulted among themselyes prior to their 
line-up selections. 

Co-Appellant Elroy Lewis is urging this line-up irregularity as 
grounds for reversal. Appellant Bobby Lewis joins in this contention, 
at least to the extent that the tainted identification of his co-defendant 
prejudiced him because of failure to grant this Appellant's motion for 
severance. See Point IV infra. He therefore incorporates herein by 
reference the argument of his co-Appellant on the line-up contention in 
this consolidated proceeding. 


rolled up ski-mask on the street near the liquor store at the approxi- 


mate time of the hold-up. Tr. 397-405. This witness did not sce 
the getaway, and played no apparent role in reporting the crime to 


the police or in the arrest. 


(b) The Trial 
' At an early state in the trial proceedings counsel 
for this Appellant moved the Court for the appointment of additional 
counsel to assist him. The following exchange took place on this 
motion: 


“MR. ALTO [Appellant's Counsel]: Your 
‘Honor, may Iaddress the Court before the 
jury enters? 

THE COURT: Yes, surely. 

‘MR. ALTO: During the luncheon recess, 
ithe defendant Bobby Lewis asked me to 
imove the Court for the appointment of a 
second counsel to this case. 

THE COURT: What reasons were given, 
counsel? 

'MR. ALTO: He claims that he wishes to 
have two counsel to represent him, this 
being a capital charge. 
!' THE COURT: The motion is denied." 
[Tr. 325] 


| 
| 
-10- 
| 


Because of this ruling by the Trial Court, Appellant was) represented 
10/ | 
by only one attorney throughout the trial proceedings. 


In another exchange before the jury was impanelled, coun- 


sel for this Appellant made a motion for "severance of defendants and 


separate trials.'' Tr. 935. This motion was based on the fact that FBI 
ballistic reports indicated that the lethal weapon in the dase was one 


attributable to the co-defendant. Appellant argued that the expected 


introduction of this weapon into evidence will necessarily apply over to 
the defendant Bobby Lewis and act prejudiciously to the idefendant Bobby 


Lewis." Tr. 936. The Court denied this motion for severance, declaring: 


"Ags the Court views the rules and as the 
Court understands the nature of this case, 
I think Iam required to deny your motion, 
Counsel." [Tr. 936]. 


| 
The motion for severance was renewed on|the second day 


| 
of trial, during a bench conference following a meeting in chambers 


| 
with counsel. While the record does not indicate the precise events 
| 


involved, it appears that a key witness for the prosecution had become 
i 


upset, apparently because of the actions of the co-defendant. Tr. 263, 


| 

1093-94. The Court took stringent measures to restrain the co-defendant. 

| 

| 

| 
ST i 
10/ From the record it appears that Appellant's co-defendant, Elroy 
Lewis, had at one time had two court-appointed attorneys to defend him, 
but one of these withdrew at the initial stages of the case for personal 
reasons. Tr. 934. The Court denied Elroy Lewis' motion for the appoint- 


ment of additional counsel at the same time it denied Appellant's motion. 
Tr. 325. 


Because of these measures, counsel for the non-offending Appellant 


renewed the motion which he had made earlicr, as follows: 


"MR, LAMB [Co-defendant's counsel]: With respect 
to your Honor's comments in chambers with respect 
to the staring at the witness by the defendant, Mr. 
Elroy Lewis, I wish to indicate to the Court that 

I have admonished the defendant very strongly with 
respect to this and indicated to him the possible 
consequences if he persists in this activity. 

MR. ALTO [Appellant's counsel]: Your Honor, 
may I state this for the record. Your Honor, I 
wasn'taware of your observations or the Court's 
concerns you related that the defendant Elroy Lewis 
has been sneering and has behaved generally 
contemptibly, which has probably been observed 
by the jury, and the defendant Bobby Lewis has 
demeaned himself as a defendant should in the 
Court. 

In view of that and because of the warning on Elroy 
Lewis at the beginning of the trial and his behavior, 
and the fact that there are three Marshals behind 
the defendants, and also the prejudice created in 
the minds of the jury by Elroy Lewis and the 
probable prejudice -- I would renew my motion for 
a severance and for a separate trial. 

THE COURT: Your motion is denied." [Tr. 1094] 


At no time after that bench conference, or during the Court's instructions 
to the jury, was any reference made in open court concerning the obvious 
misbehavior referred to in the above-quoted colliquy. 

At the close of the prosecution's case, Appellant moved for a 
judgment of acquittal on the indictment count charging unauthorized 


use of the automobile involved in this case. Tr. 1208-1210. The basis 


for this motion was that there was no evidence that this Appellant was 
| 
ever seen in the alleged getaway car. Ibid. 
Although there was testimony by witness Bethea that this 


Appellant leaned over the car at the scene of the crime/to converse 


| 
| 
; no evidence 
ll/ 
that this Appellant ever got into the car, or used or operated it. Despite 
12/ 
scientific analysis, Appellant's fingerprints were not found in the car. 
| 


Tr. 822. More important, the Lewis couple, who had observed three 
of the car's occupants and the entry of a fourth, did not place Appellant 


with some persons inthe car (Tr. 398, 420), there was 


jn this quartet. Tr. 197. It should be noted that at the time of the hold- 


\ 
up, Appellant stood over six feet tall and weighed not less than 230 
pounds. Tr. 1209. 
| 


The Trial Court denied Appellant's motion for acquittal, 


submitting the "unauthorized use" count to the jury. 


ne 


| 
ll/ There was also no evidence that even attributed to Appellant 
knowledge that this car was stolen. 


: 
12/ Other fingerprints were found inthe car. Tr. ie 


STATEMENT OF POINTS 


ti Appellant's arrest having been made without probable 

cause, the evidence seized incident thereto should have been excluded 
at trial. 

Il. The Court below committed reversible error in denying 
Appellant's motion for the appointment of additional counsel. 

Il. The Court below erred in submitting to the jury the "unauthorized 
use” charge against this Appellant. 

IV. The Trial Court failed properly to insulate this Appellant 


from the prejudicial effects of the joint trial. 


SUMMARY OF ARGUMENT 


1. The Key prosecution evidence linking Appellant to the 


hold-up at the Edgewood Liquor Store should have been excluded as 
the fruit of an unlawful arrest. The only basis for the action of the 
arresting officers was Appellant's proximity to an automobile which 
was parked six blocks from the scene of the crime, and whith had 


been tentatively identified as a possible getaway car for the hold-up. 


-l4- 


At the time of arrest the police had no description of the individuals 
involved and had not seen Appellant leaving the suspected car. Because 


the police relied on an "inarticulate hunch," rather than the "probable 


| 
cause" that the Constitution requires, the arrest and spbsequent 
| 


search must be held unlawful. 
| 


2. Appellant's conviction must also be reversed! because he was 


deprived of his statutory right, under J8 U.S. C. §3005, to the appoint- 


ment of two counsel on his behalf in this capital case. | This statute, 
| 


as recently construed by this Court, makes the right to two counsel 

in such cases "absolute. *! Because Appellant asked for and was 
| 

denied this “absolute right" his conviction was clearly illegal and 
| 

must be reversed. | 

3, The indictment count charging nanauthorized/use” should 

never have gone to the jury because there was no evidence whatsoever 

| 


to justify a finding of guilt of this offense. Although others in the 
| 


group arrested with Appellant had been placed by witnesses in the 
| 


stolen automobile involved, there was no evidence that Appellant 
| 


was in this automobile at any time. Even if it can be as sumed that 


Appellant rode in this car at some time or other, a mere passenger 


| 
must be shown to have had "guilty knowledge" before a conviction 
can be found. There is no record evidence attributing such "guilty 
| 
knowledge" to Appellant in this case. Since the "unauthorized use" 


-15~- 


conviction resulted in an additional prison term for Appelant, the 


improper submission of this count to the jury constituted reversible 


error. 

4. Reversible error was also committed by the Court when 
it failed either to instruct the jury to disregard Appellant's co- 
defendant's improper outbursts during the course of the trial, or 
to grant Appellant's timely motion’ for a trial severance. At the very 
least, the case should be remanded for a determination as to the 
improper conduct involved and for the exercise of judicial discretion 


called for by Rule 14 of the Federal Rules of Civil Procedure. 


-16- 
ARGUMENT 


APPELLANT'S ARREST HAVING BEEN | 
MADE WITHOUT PROBABLE CAUSE, 
THE EVIDENCE SEIZED INCIDENT 
THERETO SHOULD HAVE BEEN 
EXCLUDED AT TRIAL* 


| 
To be lawful--and to authorize a search incident thereto--an 
| 


arrest without a warrant must satisfy the Fourth Amendment's 
| 
standard of probable cause. Beck v. Ohio, 379 U.S. 89, 91 (1964). 
| 
This requirement must be met before the search begins, and cannot 


be satisfied by what the search may uncover. United States v. Di Re, 
Se eae at 


332 U.S. 581,595 (1948). 
13 / 


There was no probable cause for Appellant's arrest in the 


| 
instant case. The only “objective fact" or "reasonably trustworthy 


information" (Beck v. Ohio, 379 U.S. at 91, 95) known to the police 
| 
was that Appellant and his companions were walking in the general 
| 
vicinity of a parked automobile which had been hastily identified 


as the getaway car for the Edgewood Liquor Store holdup. 


*/ Respecting this argument, the Court's attention is directed to pages 
28-38 of the Reporter's transcript of the preliminary hearing held on 

April 28, 1966, and to pages 72-74, 123-124, 215-220, 232, 253, 470-480, 
498, 537, 540-545, 549, 570-580, and 1127-1130 of the trial transcript. 


13/ This case does not lend itself to the point of arrest issue which 
was troublesome in the recent Barry Bailey case, Bailey v. United States, 
-- U.S.App.D.C. --, -- F.2d -- (December 14, 1967).| Here the police 
officers characterized their first approach to Appellant's party as an 
"arrest" (Tx. 540), and their actions were jin accord with that characteri- 
zation. The greatest possible restraint was imposed on Appellant from 
the outset. 
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There was no basis to believe that the car was actually the getaway car. 
More important, there was no basis to link Appellant's walking group 
with this car. At the time of arrest, Appellant's group did not even 
have the "mark of fleeing men or men acting furtively. '' Henry v. 
United States, 361 U.S. 98,103 (1959). 

The police here could not justify their drastic action by anything 
that Taylor -- the citizen informant who accompanied them -- knew or 
told them. Taylor had not seen the crime committed, and he had no 
idea of the perpetrators’ number or description. He had had only a 
quick glance at the tail end of a car leaving the scene of the crime at 
high speed. Certainly, his fleeting evaluation that a car parked some 
six blocks away from the holdup scene was the same car he had 
glimpsed earlier furnished no basis for arresting the first group of 

14/ 
men in the vicinity of that car. 

To support an arrest without warrant, the police must be 
able to point to specific justifying information in their possession at 


the time of the arrest, and their reasons for having believed this 


information to be credible. McCray v. Illinois, 386 U.S. 300, 304 


(1967). Here, however, no such information was available. Taylor-- 


14/ We are not dealing here with the "tried and tested'' informer of 
narcotic cases nor information supplied by the victim, whose statements 
are entitled to greater credence than a casual citizen's. See Aguilar v. 
Texas, 378 U.S. 108 (1964); Brown v. United States, 125 U.S. App. D.C. 
43,365 F.2d 976, 979 (1966). 


the citizen informant -- had spotted a car, but he had hot identified the 
| 


Appellant's group to the police before the arrest. And the police, at 


arrest time, had no other information linking the walkers to the 


spotted car. 
| 
Certainly, in the absence of some firm information, either identifying 


| 
Appellant's group as the hold-up men by number or description, or -- 


| 
at the very least -- placing them in the suspect car, the police were not 


a | 
authorized to take the drastic action they took here. | 


The arresting officers may honestly have thought that Taylor 


i 
had some factual basis for their immediate action. In fact, however, 


there was no such basis. Police "good faith" cannot substitute for 
| 


the concrete facts that the Constitution requires. Beck v. Ohio, supra 


| 
at 97; Director General v. Kastenbaum, 263 U.S. 25, 28 (1923). 


| 
15/ Apparently, the police did not even ask Taylor whether Appellant's 
group looked like the persons sought, and did not even radio back to the 
hold-up scene to see if any identification was available between the time 
Appellant's group was seen and the time of the arrest. | 


It is obvious that in denying the Appellant's motion to suppress 
below, the Trial Court applied an erroneous standard. After conceding 
that Taylor had not identified those arrested, Judge Robinson went on 
to state his reasoning as follows: 


"But to jump from that [concession] to say that 
probable cause requires a clear identification 

of a suspect is not the law. It is not the law. 

It is all of the circumstances that have to be 
considered with respect to probable cause, and 
this Court takes the position that if they hadn't 
stopped anybody that they saw in the vicinity in 

a car fitting that description, they would have been 
derelict in their responsibility to the entire 
community. 


They had a right to stop every green car within 
a radius that they [sic] could conceivably have had = S, Med] 
anything to do with it and check it out." [Tr. 1134] femphas:> “/P™ 
Contrary to the Trial Court's observation, this was not a case 


where the police were systematically stopping all cars meeting the 


description of the getaway car and conducting a further investigation of 


the passengers. Compare Bailey (Barry) v. United States, --- U.S. 


.--,--- F.2d --- (December 14, 1967). Even if we assume, 
arguendo, that the police were authorized - - on the basis of a 
fleeting glance at a parked car looking like the getaway car from a 


distant police cruiser speeding by at 50-60 miles per hour -- to 


investigate that car and those in the area, this is a far ery from 
| 


authorizing the seizure and searching of the first group,/of persons in 
i 


sight. In short, the Court below overlooked the key fact that Appellant 


was not in, or connected with, the suspected car at the time he was 


arrested at gunpoint, and that the officers --- by their own testimony --- 


had no reason to believe otherwise. 
In Bailey, supra, this Court disapproved a "roundup" of 
"suspects following a robbery.'' While the arrest was hpheld in that 


case, the police, at the time of arrest had: (1) knowledge that the 
robbery had been committed by three men; (2) 2 fairly precise 
description of the probable getaway car, including its license number; 


| 
and (3) a general description of the car's occupants. With these 


I 
factors, plus the added element that vehicular flight was in progress 
| 


at the time of the arrest, the Court concluded that "the police here 


| 
were obviously quite certain they had the right men." No comparable 


| 
foundations for certainty existed in the instant case. 


This case is closer to Gatlin v. United States, 17 U.S. App. 
. | 
D.C. 123, 326 F.2d 666 (1963), where the Court found 'no probable 


| 
| 
cause for the arrest. In Gatlin, the police arrested a |''suspicious 


acting person'' who answered a known description of a holdup suspect. 


Even though the arrest took place at pre-dawn hours ina part of the 


city where pedestrians were not usually seen, the Court found no 


probable cause, stating: 


‘It was an arrest for investigation. The only 
evidence on which the arrest was predicated 

was the fact that there was a robbery, that 

one of the robbers was a Negro wearing a trench 
coat, that a Negro man fled from a taxi, and that 
Gatlin, a Negro man was observed walking down 
the street a mile and a half from the robbery 
wearing atrench coat. This is not the type of 
evidence which would justify deprivation of 
liberty."' [326 F.2d at 670-671]. 


See also United States v. Valentine, 202 F.Supp. 677 (E.D. Tenn., 
1962); Cochran v. United States 291 F.2d 633 (C.A.8, 1961), where 
other arrests on the basis of "mere suspicion" were struck down 
as being without probable cause. 

The Supreme Court observed in its recent "stop and frisk" 
ruling, Terry v- Ohio, 36 U.S.L.W. 4578, 4583 (June 10, 1968) 


that: 
Me de [t]n justifying the particular intrusion [upon 
constitutional rights] the police officer must be able 


to point to specific and articulable facts which, 
taken together with rational inferences from those 
facts, reasonably warrant that intrusion. Heme 
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Anything less would invite intrusions upon 
constitutionally guaranteed rights based on nothing 
more substantial than inarticulate hunches, a 
result this Court has consistently refused to 16/ 
sanction [citations omitted; emphasis supplied]. 


An “inarticulate hunch" is all that the record supplies to postiey the arrest 


| 

in this case. Such a "hunch" does not meet the stringent probable cause 
| 

requirement. This being so, the arrest was unlawful, and the money, 


mask and other items seized incident thereto -- the key prosecution 
| 
evidence against Appellant -- should have been excluded at trial. 


i 

I. THE COURT BELOW COMMITTED 
REVERSIBLE ERROR IN DENYING 
APPELLANT'S MOTION FOR THE 
APPOINTMENT OF ADDITIONAL 
COUNSEL * 


Section 3005 of Title 18, United States Code, provides as follows: 
"Whoever is indicted for treason or other capital 
crime shall be allowed to make his full defense by 
counsel learned in the law; and the court before 
which he is tried, or some judge thereof, shall 
immediately, upon his request, assign to him 
such counsel, not exceeding two, as he may desire, 
who shall have free access to him at all reagonable 


hours. *%"! 


16/ Of course, the instant case does not involve a "stop and frisk"' situation. 
The record here does not reveal "a reasonable search for weapons for the 
protection of the police officer, where he has reason to bélieve he is dealing 
with an armed and dangerous individual. . . ."36 L.W. at 4585. In any 

event, 2 comparison of the facts here with those in Terry v. Ohio demonstrates 
that even a “stop and frisk" would not have been justified by the limited 

facts known to police in this case. 


*/ Respecting this argument, the Court's attention is directed to page 
325 of the trial transcript. 


-23- 


This statute has been interpreted by this Court as providing ''an absolute 
right to additional counsel when requested. " Smith v. United States, 
122 U.S. App. D.C. 300, 353 F.2d 838,845 (1965), cert. denied, 


384 U.S. 910,974, 86 S.Ct. 1350, 16 L.ed.2d 362 (1966), (emphasis 


supplied). See also United States v. Davis, 365 F.2d 251, 254 


(CA 6, 1966). 

Given Appellant's "absolute right'' to have additional counsel under 
the quoted statute, the Trial Court improperly denied Appellant's 
motion for the appointment of a second attorney to assist in his 
defense. See page ll, supra. There is no requirement of a specific 
showing of prejudice from the denial of this clear statutory right. See 
Hamilton v. State of Aleve, 368 U.S. 52,55, 82 S.Ct. 157,159 
7 Lied. 2d 114,117, ase. Because the additional counsel that Appellant 
sought -- and was absolutely entitled to by statute -- was denied him, 
his conviction must be reversed. 

Ii. THE COURT BELOW ERRED IN SUBMITTING 
TO THE JURY THE ‘UNAUTHORIZED USE" 
CHARGE AGAINST THIS APPELLANT * 


The Court below erred in denying Appellant's motion for judgment 


of acquittal on the indictment count charging unauthorized use of the 


*/ Respecting this argument, the Court's attention is directed to page 325 
of the trial transcript. 


1z/ Even if such a showing is required, Appellant urges that for a single 
trial counsel to'have no in-court assistant in a capital trial involving a 

1, 300-page transcript, 25 witnesses, and approximately 50 exhibits is 
prejudicial per se. 
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car involved in this case. There is absolutely no evidence in the transcript 


that this Appellant used or operated the stolen oxtomatste, It will be 
recalled that, when this car was observed at the hold-up scene, somcone 
other than this Appellant was seen at the wheel. This Appellant was never 
placed in the driver's seat. 
Indeed, persons who had seen the car's rect at the hold-up 
site could not even place the Appellant in the car as a passenger. The 
only witness who had linked this Appellant with the car in any way, had 


observed him outside the vehicle. Thus, even if we assume Appellant 
i 
| 


had been seen at the liquor store, in the absence of proof that he could 

| 
not have gotten from there to the point of arrest (about six blocks away) 
by means other than the stolen car, there is not even a justifiable 
inference that Appellant was in this car at any time. | 


| 
Even if we assume that Appellant's mere proximity to the stolen 
i 


car at the time of his arrest could sustain the conclusion that Appellant 
| 

had been a passenger in the car, there was still no basis to submit 
| 


this: count to the jury. Merely riding in a stolen car is not sufficient 
basis for a conviction under the "unauthorized use" statute. There must 
i} 


be, in addition, a showing of "guilty knowledge" on the;part of the 


passenger sought to be implicated. Kemp v. United States, 114 U.S. App. 
| 

D.C. 88, 311 F.2d 774 (1962). On this record, there ig no showing 

whatever that Appellant knew, or should have known, that the car was 


stolen. 
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In view of the total lack of evidence to support an "unauthorized 
use" conviction, this count should have been withdrawn from the jury's 
consideration. Curley v. United States, 81 U.S. App. D.C. 389, 160 
F.2d 299 (1947). This conviction was not an.academic point; it increased 
Appellant's prison term by one to three years. 

Iv. THE TRIAL COURT FAILED PROPERLY TO 


INSULATE THIS APPELLANT FROM THE 
PREJUDICIAL EFFECTS OF THE JOINT 


TRIAL* 
Appropriate action should have been taken by the Trial Court to 
insulate this Appellant from the prejudicial effect of his co-defendant's 
misbehavior during the proceedings below. While the record does not 


reveal with detail the particular nature of the outbursts and other mis- 


conduct involved, it is apparent that stringent measures were called for. 


For some reason not shown in the record these measures were applied 
indiscriminately to both defendants, although the misconduct seems to 
have been Elroy Lewis' alone. See Page ll, supra. 

At the very least, the jury should have been carefully instructed to 
disregard the defendant Elroy Lewis! outbursts as they occurred, and 
cautioned not to permit these incidents to affect their attitude towards 


another defendant involuntarily joined for trial purposes. See United 


x/ Respecting this argument, the Court's attention is directed to pages 
936, 1094, and 1261 of the trial transcript. 
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States v. Bentvena, 319 F.2d 916, 931 (CA2, 1962). No such admonitions 


were given, either when the incidents arose, or when the jury was 


instructed at the close of trial. Instead, the natural force of the Trial 
| 


Court's substantive instructions on "aiding and abetting" and joint 


criminal action (Tr. 1261) -- as well as the physical measures the Court 
took -- had the necessary effect of implicating this Appellant in any 
i 


misbehavior the jury observed. 


i 
| 
| 
The better procedure would have been to grant severance under 


| 
Rule 14 of the Federal Rules of Criminal Procedure. This rule 
| 
provides, in pertinent part, that: 
"If it appears that a defendant. . . is prejudiced 
by a joinder of offenses or of defendants in an 
indictment or information or by such joinder for 
trial together, the court may... granta 
severance of defendants or provide whatever 
other relief justice requires. #7," 
This rule gives a trial judge wide discretion to grant a severance when 


there is a ‘probability of prejudice. " Brown v. United States, 126 


U.S. App. D.C. 134, 375 F.2d 310 (1966), and cases there cited. Such 


a probability appeared to exist in the instant case. | 


The Trial Court did not state its reasons for the outright denial 
of the severance motions, except to state that the action was "required" 
| 
by the Court's understanding of the applicable rules andi the nature of the 


case. See Page ll, supra. This was an erroneous formulation. Rule 14 
| 


ATT 
allows discretion to grant severance in appropriate cases, and this may 
have been one such case. 

Because the Court below did not probe into the relevant factors to 
determine whether its discretion should have been exercised -- and be- 
cause the record omits the key incidents on which the exercise of such 
discretion was to have been based -- the conviction should be reversed. 

At the very least, the case should be remanded so that a precise 
record can be developed as to what misbehavior was really involved. On 
the present transcript -- which omits crucial conferences in chambers -- 
only the tip of the proverbial iceberg is discernible. 

CONCLUSION 


Based on the foregoing, Appellant's conviction on all indictment 


counts should be reversed except that, with respect to the conviction on 


the unauthorized use of vehicle charge (Argument III above), a judgment 

of acquittal should be entered. At the very least, the case should be 
remanded for the taking of additional evidence on the motion for severance, 
as set forth in Argument IV above. 


Respectfully submitted, 
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Washington, D.C. 20006 
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Appendix to Brief of Appellant Bobby Lewis 
Informal Map of Streets involved in Arrest 
(not necessarily to scale) 
Guide: ‘ 
approximate location of liquor store 
approximate location of gas station 
.+..+-approximate location of parked getaway car 
approximate point of arrest 


point where police cruiser observed getaway cg 


point where police cruiser stopped 
(points on map are based on Appellant's counsel's 
analysis of trial testimony) 
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a 


BOBBY LEWIS, 


Vv. 


UNITED STATES OF AMERICA, 


——————————— 


Forma Pauperis Appeal From a Judgment of the United States 


District Court for the District of Columbia. 


REPLY BRIEF OF APPELLANT BOBBY LEWIS 


Appellee's brief does not overcome the four grounds urged by 


Appellant Bobby Lewis for the reversal of his convictions below: 
(1) lack of probable cause for arrest; (2) denial of right to additional 


2 
| 
counsel; (3) improperly conducted joint trial; and (4) erroneous 


submission to jury of the "unauthorized use" count. Appellee's 


contentions on each of these points will be briefly discussed in turn. 
| 
| 


I, Appellee has failed in its efforts to create 


probable cause for the arrest. 
i 
In an effort to create probable cause for Appellant's arrest, 


| 
Appellee raises two contentions: (1) that the number and racial make- 
up of the robbery suspects had been communicated to the arresting 


officers by citizen Taylor prior to the arrest; and (2) that, even if this 


| 
crucial information had not been communicated, there were still 


sufficient "suspicious" circumstances preceding the arrest to justify 


the drastic police action taken. Each of these contentions lacks support. 
re y 
| 
2 A. = 
in the record. a 
WZ 
On the first point, it appears uncontroverted that’ clitizen Taylor did 
7 


Za ; 
not furnish identifying data to the arresting officers, First, the Trial 
/ 
Court, in finding probable cause, concedéd that Taylor! had not furnished 
7 eRe Sal ILS 
the number of race of the suspects. “ Secondly, Taylor himself, in his 
a “a | 


only sworn testimony in the case, stated that he did not have the 


| 
information that he is supposed to have imparted to the’ police. 
| 


PH. Tr. 30,36. Thirdly, the policy officers who were alleged to have 


received Taylor's information did not broadcast it over their radio 


(although a description of the suspected getaway car was so 
broadcast), and did not refer to this information in their contem- 
poraneous written statements. M. Tr. 61,62, 95. 

While it is true that the arresting officers testified on direct 
examination at the hearing on the motion to suppress that Taylor had 


given them the number and race of the suspects, these same officers 


admitted on cross-examination that they had been mistaken on this 


2 


point. See M. Tr. 69. Indeed, the Assistant United States Attorney 


who handled that hearing for Appellee (and who is also on the brief 

for Appellee in this Court) was willing to concede during that cross- 
examination that "Taylor didn't say anything. '' M.Tr. 71. Since the 

same Assistant United States Attorney was also counsel for the Government 
at trial -- by which time the police witnesses were certain Taylor had 
furnished no descriptive data (Tr. 498) -- it is unthinkable for Appellee 

to even suggest, as it now does, that Taylor had identified the suspects 

by number and wg 


With the Taylor "information" eliminated, there is very little 


evidence left to Appellee to justify the arrest. To overcome this problem, 


1/ Actually, Appellee's position in this Court is even more extreme 
than has been indicated. Appellee does not even concede now that 
Taylor may not have given the key information to the police. Appellee 
characterizes the evidence on this point as an "alleged conflict. " 
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—_\ 


Appellee attempts to create a neat visual image comprising< (1)-a 


clearly-observed getaway car leaving the scene of the crime; (2) the 


| 
discovery of that same car, "abandoned, '' minutes later; and (3) the 


sighting of Appellants near that car on the only possible escape route. 
| 


Even if these elements-may-he sufficient to make up probable cause, 
NRO TLE Tar tener tee mrp 


oe ————— | 


these components are not present on this record. 


nena oer 
ve ener 


The initial sighting of the getaway car that the police relied on at 
| 


the start of their chase was of the rear end (but not the license plate) 
of a vehicle disappearing around a corner at high speed, at the opposite 


end of the street from that at which the sascETES was Seating. P.H. 29. 

i 
The later sighting of a car, near the arrest scene, was also from a distance 
and from a vehicle which was itself proceeding at what the observer termed 
a "ridiculous rate of speed" (M.Tr. 72), or "between 50 and 60" (Tr. 549). 
Although this speed permitted an observation of the Saspecind getaway 

i 
car for only "some part of a second" (Tr. 549), the fleeting glance 


was the basis for immediate arrest. 


| 
Appellee would have the Court believe that the vehi¢le appeared to be 


"abandoned" at the time it was glimpsed (Br. 4,9,N1, etc. ). However, 


| 
this word, with the image it conjures up, does not appear to have been 


used by any witness in this cue What was seen, if anything, 
was a car which looked something like the possible getaway, and 
which appeared to be unoccupied when seen quickly from afar. In 
point of fact, it could not even be said with certainty that the car was 
unoccupied at the time of arrest because it had not been checked. 
M.Tr. 577. 

Appellee has also taken liberty with the record when it urges 
that Appellants, when arrested, were “Mwalking away from the car 


| 


along the only likely escape route permitted by the physical features) 


| 
| 


of the locale."' Br. 9. The mere fact that Appellants were walking, 
rather than running, when accosted should be more than sufficient to 
overcome the fact that they -- like countless other Washingtonians that 
day -- were proceeding on the city street ina southwestera@ly direction. 
As to whether this walk was along the Yonly likely escape route, Ww 


Appelant merely refers the Court to the map-appendix to this 


Leanne En 


2/ At lines 6-10 on page 4 of its brief, Appellee purports to 
quote from the record what the arresting officers allegedly 
observed. The word "abandoned, '' which looks as if it were 
part of the quote as presented in Appellee's brief, does not 
actually appear in the transcript (which is also, by 2S 
improperly cited). What the witness actually said se observed 


was "a green Chevrolet with ng occupants eax," (MXIr. 53, 
emphasis supplied. ) Sa 
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Appellant's earlier brief, which shows a different escape route at 
most points of the Cone : 
From the foregoing comments, it would seem clear that Appellee's 


efforts to create a ''probable cause'' situation here are unavailing, and 
| 
| 


| 
that Appellants' arrest (without warrant) was contrary tolaw. In this 


connection it is interesting to note that the arresting officers cael ! 
j 


5 


i 
a; 
i 
yea 


were aware that their arrest of Appellants did not comport with "[t]he i 


formal or maybe we should say better police procedure sea M.Tr. 714); 
a 
: i 
Il. Appellant has not waived his right to | 
additional counsel under 18 U.S.C. § 3005. 


Appellee urges that Appellant waived his right -- guaranteed by 
18 U.S.C. § 3005 and affirmed by this Court's decision in Smith v. United 
States, 122 U.S. App. D.C. 300, 353 F.2d. 838 (1965) idk to request 
additional counsel to assist in his defense. The basis for the alleged 


| 
waiver is that this Appellant "had declined [sic] to take advantage of 


——— 


Appellee challenges the accuracy of Appellant's map in one 
respect -- i.e., that it purports to show a "road, "' rather than 

an "alley" at one point. (Br. 10,n.5). The point is immaterial 
because both a "road" or an "alley" would serve an escaping felon 
on foot at least equally well. In any event, the map does not label 


the thoroughfare one thing or the other. 


=e 


§ 3005 in the intervening one and one-half years between their arrest 


4/ 
and trial. '' Br. 17.7 


Section 3005 does not bar a request for additional counsel at trial. 
SSeS ————S 
On the contrary, by authorizing "the Court before which [defendant] is 


tried” to grant the relief, the statute clearly contemplates that the request 


_— 


may be made at that time. It would appear equally clear that, whenever 


the request is made, it "shall" be granted "immediately. "' 
The existence of ik 55 statute makes a request for additional counsel 


far different from a discretionary request for a change in counsel. 
This difference was the very basis for this Court's decision in Smith 
(supra), where Judge Wright observed: 


"Tf the substance of his request had been that he 


desired the appointment of additional counsel, then 
Cunningham essentially would have been invoking 

the statutory provisions [18 U.S.C. § 3005], and 
additional counsel would have been required. Section 
3005 provides an absolute right to additional counsel 
when requested. Cunningham's motion, however, 
was not for additional counsel, but for new counsel 
based on his dissatisfaction with his appointed counsel 
and,’ hence, was addressed to the sound discretion of 
the trial. [353 F.2d. at 845, emphasis supplied]." 


By its terms, Section 3005 does not come into play before the 
accused is indicted (which took place after arrest here). Apparently, 
in its rewriting of Section 3005, Appellee is willing to give some 
days at the start of its "grace period" if it can slice off crucial 
trial days at the end. 
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Thus, the change-in-counsel cases relied on by Appellee are clearly 
inopposite. | 
| 
At footnote 17, on page 18 of its brief, Appellee urges that 
| 


Appellant's request for additional counsel was somehow deficient 


| 
because: | 
"It was the defendants and not their attorneys 
who made the request for additional counsel and 
when the judge sought reasons for the motion 
these lawyers could say only that it was their 
clients’ wish. " 
The first half of this assertion obviously merits no comment. As to 


the reasons advanced to the Trial Court to support the request, the 
| 


following transcript quotation of Appellant's counsel's remarks more 


accurately portrays the situation than does Appellee's loose narrative: 


. | 
'xkhe wishes to have two counsel to represent 


him, this being a capital charge." Tr. 325 
(emphasis supplied). 5 / 


It. Appellee's contentions on the severance pone 
are without merit. 


Nothing on the corresponding section of Appellee's brief (pp. 22-24), 


meets the points raised by Appellant as to defects in trial procedure, 


5/ In connection with Appellee's contention that Appellant had two 

= counsel, in effect, because his co-defendant was his brother, 
Appellant refers the Court to the next section of this brief 
concerning that brother's pre judicial courtroom conduct and 
Appellant's efforts to obtain a separate trial because of such 


conduct. 


= Cie 


ji.e., (1) that the Trial Court failed to exercise any discretion whatsoever 
on Appellant's motion for severance; and (2) that the Trial Court failed 
to take appropriate steps during the course of trial to limit the adverse 
effect on Appellant from his co-defendant's apparent misbehavior. 

The fact that the precise nature of the misbehavior does not appear 
on the record actually supports Appellant's request for a remand for the 


taking further evidence on this point. Certainly the stationing of three 


— 


Marshals behind the co-defendant_during trial is a sure sign, in and of 
———— 


itself, that some ‘action injurious to faeces had taken place and had 


~ anne emer 
— ——, 


to to be ‘isolated. Appellee's suggestion (Br. ae n. 24) that the use of 


Oa 
three Marshals is a "usual" procedure to avoid "the throwing of water 


6 
pitchers, "’ cannot be seriously intended. — 


The fact that Appellant's trial counsel may not himself have observed 
the wrongdoing is irrelevant. Counsel sitting alongside a defendant is 
less likely to observe the actions of that defendant than are jurors who 
face the defendant head-on. Thus, what Counsel Alto saw (as quoted 
on page 23 of Appellee's brief) is not too probative. It should be noted, 


however, that the three asterisks placed by Appellee at the end of the 


6/ Counsel understands the practice in this jurisdiction to be to 
keep both the prosecution and defense water pitchers on the 
prosecution table. This would seem to be a sounder, or at 
least more practical, solution than that Appellee suggests is 
in effect. 


Alto statement cover the phrase "which has probably been observed 


by the jury ***. " Tr, 1094. 


| 
Even if neither the facts in the case nor the co-defendant's actions 
! \ 
did not dictate separate trials, they certainly dictated an evaluation of | 
| 
the situation, some admonition to the jury, and some exercise of judicial 
| 


discretion. Instead, nothing was done on this matter in the Court below 


and no record was kept so that this inaction could be reviewed on appeal. 
| 
| 


IV. Appellee has failed to adduce any evidence 
to support the "unauthorized use" conviction. 


: | 
On page 25 of its brief, Appellee charges Appellant with "improper" 
| 


conduct in that he allegedly ''dismembers the evidence[,] viewing it 


in bits and snatches to argue that no evidence placed him in the stolen 


greenish-blue Chevrolet, even as a passenger." The stort answer to 
this is, of course, that there was no evidence either to "dismember, Wy 
to "compartmentalize, '' or to warrant submitting the en Senoensed use 
count to the jury. | 
Even if we assume, argvendo, that Appellant's proximity to the 
stolen car could support the conclusion that Appellant had been a 


passenger in this car (but see Argument I, supra), there is still no. 


evidence of the requisite "guilty knowledge" on Appellant's part. 


Kemp v. United States, 114 U.S. App. D.C. 88, 31 F. 2d 774 (1962). 


aor 


Indeed, there are not even "bits and snatches" of evidence on this 
point. 
CONCLUSION 
Based on the foregoing, Appellant urges the reversal of his 


convictions as prayed for in his initial brief. 


Respectfully submitted, 


HARRY M. PLOTKIN 
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